NYSCEF DOC. NO. 843 RECEIVED NYSCEF: 02/13/2020

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 80

X

WRLLS FARGO BANK, NATIONAL ASSOCIATION, U8, INDEX NO\ L ssmsvany
BANK NATIONAL ASSOCIATION, THYE BANK OF NEW )
YORK MELLON, THE BANK OF NEW YORK MELLON

TRUST COMPANY, N.A., WILMINGTON TRUST, MOTIGNRATE
NATIONAL ASSOCIATION, HABC BANK UBA, NA,

DEUTSCHE BANK NATIONAL TRUST COMPANY (as MOTION SEQ. NOL oM
Trastess, Indenture Trostess, Securifiss Administeators, Paying SO, 2 S
Agents, andfor Caloulation Agents of Conain Residentind -

Mortgege-Backed Ssawltization Trasts), ' DECISION AND ORBER

Peiitioners,

For Jadicls! lnstructions under CPLR Articls 77 on the
Adminisiration snd Distribution of 8 Ssitloment Fayment.

HON, MARCY 8 FRIEDMAN:

The Hollowing o-fHed docurnents, Hsted by NYSCEF document rumber (Motion 801) 10, 30, 31, 34, 33, 44, 58,
S1, 82, 33, 55, 66, 87, 88, €9, 70, 7L, 7, 73, 74, 76,78, TH, 80, 81, 82, 83, 84, 85, 8§, MY, 88, 89, O, B, §2, 835,
84, 95, 96, 97, S8, 99, 100, 101, 102, 103, 104, 108, 106, 117, 118, 123G, 131, 122, 123, 134, 12§, 13§, 138, 128,
130, 131, 132, 133, 138, 13§, 137, 138, 139, 140, 141, 144, 147, 148, 149, 150, 181, 153, 153, 154, 153, 158§ 158,
160, 181, 162, 183, 188, 186, 187, 168, 169, ITL 176, 177, 178, 179, 18Q, 187, 18§, 191,300, 201, 802, 203, 304,
205, 206, 207, 208, 208, 210, 211,212, 213, 226, 305, 400, 413, 414, 415, 484, 515, 51§, 317, 314, 518, 530, 521,
S33, 933, 524, 525, 536, 537, $28, 5§35, 330, $31, 532, 533, 534, 538, 536, 537, 538, 338, 344, 341, 542, 543, 544,
345, 548, 347, S48, 548; 550, $51, 52, 553, 554, 53, 88, 357, 558, 889, 380, 361, 362, 576, 3V, 3N, 579, S84,
S8Y, S82, 583, 384, 58S, 586, S§7, IBY, 584, S90, $U1, 52, $93, 504, 595, $9¢, 597, I5Y, 559, 608, §01, 602, 803,
£04, 608, 608, SD7, SO8, 600, $18, §11, 612, §13, §14, 815, $1§, 617, 618, §18, 830, 831, 627, 623, §34, 623, 83§,
&27, S8, 629, §30, €31, §32, §31, 34, 635, §3§, §37, 538, 839, 640, 641, 644, 843, 64§, 647, 648, 648, 830, 851,
§52, 633, 534, €358, €58, 637, 858, 59, 660, S61, 662, 663, 664, 68, 666, 667, 873, 687, 618, 689, 83, 631, 8%,
§53, §94, 699, 606, £98, S99, 700, T01, 702, 783, T4, 705, TOS, 7O, T08, 708, LT, VI§, T, VIO, TN, T, 73,
T4, TS, TG, TRV, VA, VIS, TIO, 3L, VI, T3, 734, 735, TIS, TIV, VAN, IR, T40, T4, MR, 743, V44, 745, 748,
TET, TAR, TAR, TI0, THL, TSR, 7SN, IS4, 7SS, 7SS, 757, TS, TEG, 7EI, V83, Tad, VES, VSE, TR, ER, VIO, VL VI,

T8
wecwdmghpatontoe  TUDCALDSIROCIONS

Fetitioners, the Trustees and payment adivinistrators {the Trustees) of more than 250
residential maﬁg&g&h&ck@d:s&wﬁﬁss (RMBS) Trusts {the Settlement Trusts or Trusts),
commenced this special @mmagﬁi;&g, pursuant o CPLR Astiele 77, for juﬁiéi&i nstructions
regarding the distribution of & $4.5 billion Settlement Payment made by JFMorgan Chase & Co.

i
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{IPMorgan) to the Trustess. In a prior Articls 77 procesding this cowrt approved the Trusteey®
d as of Noveraber 18, 2013 and modified as of July

acceplance of 8 Settlement Ages
29, 2014 (the Settlement Agresment or Settlement), which covered claims against TPMorgan
. {Seg Matter of U8, Bank N.A,

portion of the $4.5 billion Ssttlemnent Payment (the Trust’s Allocable Share or the Share} to be
transferved to each Settlement Trust, and then disteibuted by petitioners to the holders of
certificates or other securities issusd by the Trusts (certificatsholders), (Petition § L)

The Settlement wag negotiated by JPMorgan and & group of instifutional investors that

together hold a significant percentage of the certificates issued by the Trusts (the Institutional

olders in the Settlement Trusts, and

Investors). The Institutional Investors, other cerfific:

ain Settlement Trusty,

Ambac Assurance Corporation (Ambac), the certificate insurer for ce
have appeared as respondents in this procesding, seeking to be heard on the methodology to be

used in distributing the Setdement Payment.?

i Although U.S. Bank was the first asmed peﬁziamr n fFMo and Wells Fargo is the first named petitioner in
the instant procesding, the trastees {n the prior and cureent procseding ave the sams, W%ﬂi the exception that Law
Debenturs Trust Company of New York was o patitioner only in iha gmm‘ procesding

? Respondenis that have appeared in this procesding inslude: American Geners! Lifs Insursnes Company, Amerioan
Home Asswrance Company, Loxingion Insurmos Company, Natfonal Union Fire lnsurance Company of Pittehurgh,
Pa., The United States Life Insurance Company in the Clty of New York, The Varlable Annuity Life Enwmce
Company (ogether, AIG); ARGON USA Investment Mansgement, LLC, BleckRocok Finanelal Management, Ine,,
s s Investment, LLC, the Federal Home Loan Bank of Atlanty, the Federal Homs Losn Maﬁgage {:mp{sraﬁmﬁ
{Freddie Mag), the Federal National Mortgage Association (Fannte Mae), Goldman Sachs Asset Managsment LB,
Veoys Investiment Management LLC, Tnvesco Advivers, Inc,, Kore Advisory, LR, Metropolitan Life Insurance
Company, Pacifis Investment Management Company LLG, ’I‘amhm Insuranos aud Annuity Association of
Americ, the TCW Group, Ine,, Theivent Fingnedal for Lutherans, Westorn Asset Management Company -
{collectively, ogether with ATG, reforved to s the lnstiutional Tovestors); Nover Venturss, LLC (Nover); Tiiden
Park Investment Master Pund LP, Tiden Park Mansgement ] LLC sod Tilden Park Caphial Managesment LF, on
behall of themselves snd their advisory clients (ogether, Tiden Park); FEEK Master Faad LF, (HBK); Olifaat
Fund, Led, FYT1ad, and FFI Find Lid, Gogether, Olifhnt); Postic Holdings VI LLC, Postie Holdings VILLLE, and
Prophet Mortgsgs Opportunities LP (together, Postic & Propheth DW Partners LP (DW); Blilngton Management
Group L.L.C. (Rilington); D.E, Shaw Refraction Portfolios, LLC (L E, Shaw); Axanie Capite! LLC {Axonic);

2
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The Petition raises ¢ series of issuss concemm

Settlement Payment ont which the Trustees seek judicial fnstruetion. According to the Tr
resolution of these issues will affect “which clagses of certificates ultimately receive the
Settlerent Payment and the amount of the Settlement Payment and the amount that each class
receives,” as well as “which classes of cerfificates are wrifen up as a result of the distribution of
the Settlement Payment, the amount of such writs-ups, and, ultimately, the resuliing certificats
principal balances of the affected classes,” (Petition § 8.)

As explaived by the Trustees, “{elach cerfificate generally has, or s assigned, a certificale

nee squal to the total distribution of ‘principal amount’ such certificats is entitled to

pringipal bal

revedve. . .. Cerfificates cannot receive distributions of principal amount in excess of their

gate or total certificate principal balance.” (Petition § 3.} The Governing Agreements

contain “waterfall” provisions that detate the amounts of principal and interest distributable to
the different classes of certificates and the order of distribution among the classes. (d) The
Governing Agresments also contain provisions goverdng “the allocation of losses realized on
mortgage loans to specific classes of cortificates,” and provide that when a class of cortificates is

allocated a realized loss, the certificate principal balancs for the class must be “written down by

the corvesponding amount of such realized loss™ Jd ¥3.) A Trust may receive & monetary

Stritegos Capital Mansgement, LLO (Stratagos); Anibse Asswrsncs Corporation and the Segregated Acoount of
Arnbae Assursnce Corporation {ogether, &mh&.&:}; FT SOF IV Holdings, LLC, Fir Tree Capital Opportunity Master
Fund, LP, and Fir Tres Capital Opportunity Master B, {together, Fir Tres); mnd the GMOQ Opportanistie
Income Famd and GM (Hobal Res! Retwen (U &I‘E"g} Fund {fogether, GMOL Ry 3&&31&&&9& of ali parties, Assured
Cuarsnty Corp. {(Assured Guaranty), 8 certificate insurey, was permiited to fls an amious brisf

This comt's sanding decision pormitfed only jnvestors with s d.imst inderest i a Settloment Trust {ie,
pertificsteholders) to sppesr with respest to the Trust, (iialier 2018 N‘Y Shp {}p Ji883
(XJ’}; 2&18 Wi., 3?%3%?‘? {Sup O, NY County, Aug. 7, 2018}, afid aab sub pilvine) ank, NA Iy
Nove LF 173 ADS 626 {15t Dept 20191 The decision dismissed Poatle & m@m Nﬁwg HEK,
&nd Axa:uﬁ = mp@némtg with respect to Settiement Trusts in which they do not owe certiflostss, Certsin CDO
and NIM trusts, in which the dismissed respondents have an ownership Interest, own certificates i Seitioment
Trusts, The trusioes for these trusis have been substituted for the dismizsed respondents other than Axenic, sud have

sdvanced their fnterests.
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recovery related to a realized Joss previcusly allocated to the certificates. Most Trusts refer to
such & recovery as & “subsequent recovery,” and provide that “[W]hsn 8 subseqmmt recovery is
realized, certificats prineipal balances of previously written down certifiontes generally must be
inereased, or ‘writien up,’ by the amount of the subssquent recovery.” Jd. §7.)

A threshold {ssue in this procesding is whether, in distributing the Settlement Payment,
the Trustees should follow the “Write-Up Pirst Method” or the “Pay First Method” Under the
Write-Up First Method, the certificate principal balances of the affected classes ars Increased-—

i.e. written up—betore the Settlement Payment is distributed. Under the Pay First Method, the

Settlement Payment is dsteibuted before the balances ars written up. A related {ssue s whether

the Settlement Payment may cauge the Trusts o be “emporarily overcollateralized” where the
Pay First Method is spplied. (Petition §28.) Other fssues in digtributing the Settlement Payment
concern “the method for writing up certificate principal balances of previously written down
certificates,” and “the trestment of cortain classes of certificates and loan groups with current
aggrogate certificate balances of zero.” (Petition ¥ §; Petition, Request for Relief § §.7°

Resolution of these issues will require interpretation of the Settlement Agreement and the

Goveming Agresments for the Trusts, ¢

Write-Up Pirst or Pay First Mathod

) Other dlsputed issues ars discussed fn the body of this decision, The Trustess annex, &y Bxhibite D wongh Hio
the Petitlon, Hats of the Trusts affected by specifically identifiod fssuss. The partied” positions an the fssues are
briefly summarized fn charts that have been provided for the cowrt’s convenisnes, (Charts of Pastiey” Positions
{NYSCEF Doee. Nog. 778-7731) The specific nents of the perties are addressed af length i thefr memorands of
law. Each sppesving pavty has filsd duss memorands-—the first, duted September 14, 2018 (nidal Mamo.); the
ssoond, dated § apmmb@r 3§, 2018 (Response Memo,); e third, dated October 18, 2018 (Reply Meamo )

¥ i noted that whers all respondents that have appearsd fn connection with certain Thusts have ggrond to the
methodology for diswibation, they have submitted consent judgments applicable fo those Trusty, which this court
s approved and which have undversally provided et they will have no precadential valae. :

4 The Governing Agreements generally inchuds ether & pooling and sevvicing sgreement (PFEA) or an indenturs sad
related sale and servicing agrooment, (Pethion Y20 &)

4
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The Trustees seek an instruction, for the Trusts Hsted in Exhibit I, as to whether the
Allocable Shaves for the Trusts shonld be administered and distributed using the Pay First
Method, the Write-Up First Method, or 8 different method authorized by this cowt, (Petition,
Reguest for Reliefy 5 {al.)  The Trostess note that “{slection 3,08 of the Settlement Agreement
specifies two operations that must be performed in connection with the Settlement Payment: (i)
the distribution of the Settlerment Payment to Certificatcholders, and (i) the writing up of
certificate principal balances in the amount of the Settfement Payment Write-Up.® (Petition §

21,3 They take the position that the Scttlersent Agresment doss not addresy the ovder of

operations—that is, whether the Settlement Agreement “requires the Petitioners to apply the

Settlement Payment Write-Uyp after distribution of the Settlement Payment to Certificateholders
or merely after the Petitioners receive the Ssttlement Payment but before distribution to
Certifioateholders.” (Id) The Trusices further represent that “[flor Settlement Trusts with
Governing Agreements that clearly specify s particular order of operations, . . . {they] are
required and intend to follow the provisions of the Goverming Agreements for such Sstflement
Trasts,™ (d ¥23) The Trustees state, however, that the Governing ﬁgreem'ﬁnts for the Trusts
listed on Exhibit I, which excesd 200, “do not oleatly specify whether the Petitioners should wee
the Fay First Method or the Write-Up First Method in this ciroumstanoe” (40

Respondents, in contrast, claim that the order of operations s in fact addressed by the

Settloment Agreement andfor the Governlng Agreements. Notably, respondents do not claim

that the Settlement Agreement or any Governing Agresment is ambiguous, although their

interpretations of the Agreements markedly &iffer. For example, TUden Park argues that ‘{tihe

Agreement controls all distribution and write-np fssues to the extent it purports fo do

ST

Settlement

semenis “hy

50, but that it “delegates™ the issue of the order of operations to the Goveming Ay
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smploying the distribution provisions of those agreements a@;ﬁicaiﬂe 1o *subseguent

recoveries.™ {Tilden Park Initial Memo. at 1, 2 {omphasis omitted]) Tilden Park further

contends that some of the Tilden Park Trusts clearly require the Wiite-Up First Method, while
some plainly require the Pay Plrst Method, Jd, at 2.) HBX argues that the Governing
Agreements for the HBK Trusts unambiguously require the Pay First Method., (HBX Response
Memo, at §, 7-8) Olifant argues that the Goveming Sgreements for the Olifant Trusts

unambiguously require the Write-Up First Method, that the Settlement Agreement 1s congistent

with this method or, at & minimum, does not reguire Pay Pirst, and that the Settlement

Agreement conld not in dny event amend the Governing Agreements. (Olifant Initial Memo. at

2, 8-10; Response Memo. at 4.} The Institytional Investors contend that “the Governing
Agreaments aré silent as o the order of operations,” that the Settlement Agreement requires the
Pay First Method, and that the Settlement Agresment accordingly controls, (Institutional
Investors Inftial Memo, at 2; Response Memo. at §; GMO Initial Memo. st 45 {foining
Institutional Investors’ Memea. LY

As an inftial matter, the cowrt refects certain respondents’ contention that no claim was

ament did not

made in the prior Article 77 pmceeﬁings JPMorgan | that the Netlement Agre
provide for the Pay First Method, and that the prior proceeding therefore bars say objection o

doctrine, (Nee Ingtitutionsl fovestors Initial Memo,

the Pay First Method under the res judicats

S Given the extent of the brisfing, this decision does not pm

post 10 sununarize svery srgument made oo every issueg,
and does not identify svery rospondent hat advancss or supports 8 pardoular position o an issus. Bven inot
discussad, all asgurnents have been considered.
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provides for the Pay First or Write-Up First Method does, however, require interpretation of that

greement, to which the court s,

Ssotion 3.06 {a) of the Setilement Agreement provides for sach Trust’s Allocable Share

of the Settlement Payment to be distributed 1o Investors “in accordance with the distibution
provisions of the Governing Agreements . . . as though [it] was a ‘subsequent recovery” relating

to principal proceeds available for distribution on the immedistely following distribution date.”

It is undisputed that sections 3.06 (a) and (b) of the Settlement Agresment ave relevant to the

determination of whethe: greemaent provides for either the Pay First or Write-Up

First Method.
Section 3.06 {a) provides in pertinent part:

“Fach Trust’s Allocable Share shall be deposited into the related
Trust’s collection or distribution account pursuant fo the terms of the
Govemning Agreements, for forther distribution to Investors in sccordancs
with the distribution provisions of the Governing Agreements (taking i
account the Expert's determination under Seetion 3.03) as though such
Allocable Share was 8 “subsequent recovery’ relating to principal procesds
available for distribution on the immediately following distribution date
{provided that if the Governing Agreement for & parfioudar Settlement
Trost does not include the concept of “subsequent recovery,” the
Allocable Share of such Settlement Trust shall be distributed as thongh &
was unscheduled principal available for distribution on such immediately
following disteibution date), subject fo Section 3,047

Section 3.06 (b) further provides in full:

*After the distribution of the Allocable Share to 8 Settlement Trust
pursuant to Subseetion 3.06(8), the Accepting Trustee for such Settlement
Trust will apply {or if another party is responsible for such fimction under
the applicable Governlng Agreement will use reasonable commercial best
offorts o cause such party to apply) the amount of the Allocable Share for
that Settlement Trust in the reverse order of previously sliocated losses, to
increase the balance of each class of securities (other them any class of
REMIC resicual interests) to which such losses have been previously
allocated, but in sach case by not more than the amount of such logses
previoualy allocated to that class of ssourities pursuant to the Governing
Agreements. Investors shall not be entitled to payment in respest of

7 of 46



NYSCEF DOC. NO. 843 RECEIVED NYSCEF: 02/13/2020

interest on the amount of such {noreases for any Interest acorual period
relating to the distribution date on which such increage ogeurs ov any prior
distribution date. For the avoidance of doubt, this Subsection 3.06(b} is
intended only to increase the balances of the related classes of securities,
as provided for herein, and shall not affect the distribution of the
Settlement Payment provided for in Subsection 3.068(a).”

A court presented with 8 contractus! {nterpretation issue should “construe the {contract]
5o as to five il meaning snd effoct to the material provisions., A reading of the contraet should
not render any portion mesningless, Further, a contract should be read as 8 whols, and every part

will be interpreted with reference to the whole; and if possible it will be so inferproted as to give

effect to its general purpose.” {Real Sav, Bank v Sommer, 8 NY3d 318, 324-25 [2007] finternal

K 8 BowW

contract for the parties under the guiss of interpreting the writing.'™ (Matter of Banos [v Rhes

uthil, 25 NY3d 266, 287 [2015], quoting Vermont

SR A AR T AT A TARTMALSAIAS AR TS

Teddy Bear v 338 Madison Reaitgf Co., TNY3d 470, 475, {20041 “Importantly, tog, courls

ghould “atm [for] a practical interpretation of the expressions of the parties to the end that there

LRI W o
1LV AES

be & realization of [their] reasonable expectations.

without regard to extrinsic svidence, whether there is any ambiguity. Chimart Assocs, v Pa,
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&6 NY2d 570, §73 [1988].) “ Ambigunity in a contract arises when the contract, read as & whals,

fafls fo disclose its purpose and the parties” intent’ or where its terms are subject to more than

one reasonable fnterpretation.” {1 niversal Am, Cory: ¥ National Union Fire Ins, Co. ¢

Pittsburgh, Pa., 25 NY3d 675, 630 [2015] fintemal quotation marks and citations omitted];

Chimart Assocg,, 66 NY2d at §73 [ambiguity existy whers “the agreement on its face {8
reasonably susespiible of more than one interpretation™].)

Applying these prevepts, the cowt holds that the Settflement Agreement {s nat ambiguous

as to the order of operations. As section 3.0 {a) expressty defers to the distribution provisions

of the Governing Agreements, the Governing

ning Agreements do

of operations, and the Settlement Agresment controls only where the Qover

not specify such onder. The court further holds that the only interpretation to which the
Settlement Agreement is reasonsbly susceptible is that the Settlement Agreement requires
application of the Pay First Method, tnder which the Seftlernent Payment must be distributed
prior to the writing up of the certificate principal balancs. Ssction 3.08 (a) provides not only for
“deposit” of the Trust's Share into the Trust's collection or diskibution account, but also for

e with the distribution provisions of the Governing

“Farther distribution to Investors i accordane
Agreements” a5 8 “subsequent recovery.” Section 3.08 (b) addresses the write-up of the balanes
of previously written down classes of certificates. Section 3.06 (b) thus provides that the Trustes
will apply the amount of the Share for the Trust in order “to inorease the balance of each class of
securities . . . to which [] losses have been previously allocated, . ..” Section 3.06 {b) also
sxprassly provides for the writesup to ccour “afler” the distribution pursuant to 3.08 (a).

Citing the first sentence of section 3.06 (b) that the Trustee will write-up the balance

“Ia]fter the distribution of the Allocabls Share to a Settlement Trust pursuant to Subsection
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3.06(a),” certain respondents contend that the writesup {8 to occur after the deposit of the Share

into the Trust account, and not after distribution of the Settlement Payment to investors, (Nover

out the language of

Initial Memo. &t 18-20; Ambac Indtial Memo. at §-8.) Thiy contention reads
section 3.08 (&) that the Share shall be deposited fanto the account “for further distribution to
Investors in accordance with the distribution provigions of the Governing Agreements. .. .7
Morsover, the last sentence of 3.06 (b) is inconsistent with the contention that the write-up is

intended to occur before the distribution to investors. This sentence unequivocally states that

“Subsection 3.08(b) is intended only to fnerease the [oertificate] balances ., . and shall not
affoct the distribution of the Setilement Payment provided for in Subsection 3.06(a).” Write-up
of the balances before distribution of the Settlement Payment would meterially affect the
Hatribution becanse it would ncrease the amounts of the Settlement Payment that certain classes
ave entitled to receive and/or affect the classes that ave entitled to receive a portion of the
Settlement Payment. (Seg Petition §Y 3637}

Having held that the Settlement Agreement governs the ordér of operations only if the

Governing Agreements do not specify the order of operations, the court turns to fnterpretati

the Govemning Agreements. The Tnstitutional Tavestors argue tém:i the Governing Agre

silent as to the order of operstions. Most other sespondents segue that the order of operations is

in fact spscified in the Governing Agresments for thelr Trusts, and that numerous Trust

application of the Write-Up First Methad, while some provide for the Pay Flrst Method. As
disoussed further below, the latter respondents demonstrate that the Trusts generally contain

disteibution provisions that specify the order of operations.

10
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As to the Write-Up First Trusts, the court holds that the distribution provisions of the

\greements reguire distributions to varlous clagses “until the Certificate Frincipal

Balance thereof is reduced to zere™; fhat, In order to implement the disteibution provisions, the

tificats Principal Ralance for sach class; and that thig

Trustees must determine the C
determination is In tum governad by the definition of Certificate Principal Ralance for the Trusts,
which provides for the certificate balances to be written up before distribution. {(Sg¢ e Tilden
Park Inftial Memo. at 11}

The Pooling and Servicing Agreement for Bear Steams Asset Backed Securities I Trust
2005-AQ2 (BSABS 2005-AQ2) containg terms typical of those in FSAs that require application

of the Write-Up First Mothod.® This PSA contains a distribution provision, section 5.04 {a),

which provides that prineipal shall be distributed “{oln sach Digtribution Date,” 1o the classes in
the order of priority specified in that section, “until the Certificate Principal Balance [of sach

such class] is reduced to zero.” 7 Section 5.04 () is, however, silent, ay to whether the write-up

holds certiffcates i this Trust snd wadyass the provisions of the Trust™s FSA i support of &5 olaim
fhat the provisions require spplication of the Weite-Up First Method, Tilden Park claime that the majoriiy of #s
Trosty are governed by PSAs with similer provisions. {TiHden Pak Inftial Memo at 14418, 14 1 7 [identifying Tiden
Park Write-Up First Trusts]) Trusts with PSA provisions similar to BRARS 2005-AQ2 are identified by
respondents Oliftnt (Indtlal Memo, 5t 1, 4 [stating that sl Olifhnt Trusts on Rxhibit I to the Petition are Write-Up
Fiest Troste]); DR, Shaw {Tnitfal Mema. at 2 {stating that two of Rts Trusts are Wreite-Up Firat Trusts for the reasons
sot forth by Thden Park]); Postic & Prophet (nitial Memg. at 2-3 {identifying the Trasts on Ex. B to the Initlal
Meme. 88 Wrelte-Up First Trusts]); Nover (Initfal Memo. st 14-18 {contending that the Write-Up First Mothod is the
anly appropriste method and gpplies to ity Trusts on Bxhibit DY) Bliington (Inftlel Meme. 812134 {identifving
‘Ellington Trust GPMF 2006-ART g8 8 Write-Up First Trusth); Ambas (Response Memo, at 3-3 {identifving GPMF
2005-ARY as 3 Wiite-Up Flirst Trust])

¥ Section §.04 (8} provides: - ,

*On each Distribution Dite, s amount egual to the Interest Funds and Principa! Funds for sueh
Distribution Dats shall be withdrawn by the Trustse from the Distribution Account and distrihuted
in the following order of priority.” Subsection {8) (3} goes on t provide, with respect to pringipal,
that for sach Distribution Date, st specifisd times and on specified conditions, Principal Bands

. shall bs distributed In the specifisd Principal Distribution Amount snd in the specified order of
priority, o specified classes of cortificates, which sre limited to Cluss A and Class M Certificates
and sub-clagses thereof, “undl the Certificats Principal Belangs thereo! ie reduced o zero”

1
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of the Certificate Principal Balance must occur bafore or after the distribution, Section 5.04 (1)
provides that, “with respect to any Subseguent Recoveries,™ “[i}f, after taking intd account such
Subsequsnt Recwaﬁ_esg the amount of a Realized Loss is reduced, the smout of such
Subseguent Recoveriss will be applied 1o inorsase the Certificate Principal Balance of the Class
of Certificates with the highest payment priority to which Realized Losses have been allocated
-8 Section 5.04 () is the write-up provision, as it is the provision that directs the increase of

the Certificate Principal Ralancs. This section too, however, is silent as to whether the write-up

muast occur before or after the distribution,
The oxder of operations is lefl fo the definition in the PSA of Certificate Principal

tificate Principal Balance {s the balance “as of any

Balance, As stated in this ﬁ@ﬁnﬁﬁen,: O
Distribution Date™ of the Initial Certificats Principal Balance; plus, in the case of specified

ided to the Certificate Principal Ralance of such

certificates, “any Subseguent Recoveries a
Certificate]s] pursuant to Section 5,04 (0),” less () all amounts disteibuted “in reduction of the

Principal Balance thereof on previous Distribution Dates . . . and (ff) any Applied

¥ Section 5.04 () pmvzdss n ﬁsﬁ
“In addition to the forsgoing distributions, with respect {o wy Subsequent Recoveriey, the
Magter Servicer shall depostt such funds into the Protected Agcount pursuant 1o Section
40 HDMED, IF, after taking fulo acoount such Subseguent Recoveries, the smount of o Realized
Lass i reduced, the smount of such Subsequent Recoveries will be applisd to bresss the
sriificats Principal Ralance of the Class of Cortificates with the highest payment priority to
4 Losses heve been alloosied, but not by more than the amount of Realized Losssg
previously sliocated to that Class of Certificates pursuant fo Section §.08; provided, however, 1o
fhe sxient that no reductions 1o 8 Cortificate Princips! Balancs of any Class of Certifioates
curvsuthy sxdsts os the resulf of § prior allocation of ¢ Realized Losy, such Subssquend Recoverles
will bs applisd a5 Exosss Spread. The amonnt of sny romabiing Subseguent Recoveries will be
spplied to incrsass the Certificats Principal Balance of the Class of Certificates with fhe next
highest payment priority, o to the amount of such Realized Losses previously allocated ko that
Class of Certifiontes pursusnt o Section 5.05, and a0 on, Holders of such Certificates will not be
satitied fo any payment in regpect of Current Ioterest on the amount of such inoreases for any
Intorest Aconual Ferfod praceding the Distribuiion Date on which such inerease ccews. Any sueh
inersases shall be applisd to the Centifiosts Principa! Balance of sach Cortiffcate of sugh Class in

asoordanes with {5 respsctive Peroentage Inferest”
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Realized Loss Amounts allocated to such Certificate{s] on previous Dsiribution Dates.™ The
definition of Certificate Principal Ralance thus provides for deduction of payments of principal
that were made “on previous Distrfbution Dates™ and for deduction of losses that wers allocated
“on previous Distribution Dates.” I contrast, (his defindtion provides for addition not enly of
previously distributed Subsequent Recoveries but of “any™ Subsegquent Recoveries “as of any
Distribution Date.,” Had the drafiers intended to Include only previous subsequent recoveries in

the caloulation of Certificate Principal Balance and thereby to delay the write-up of such

subsequent recoveriss, they could have done so, as they did for other pringipal distibutions and

losses. (Tilden Park Initial Mamo, at 14-16; Olifant Inftial Memo. at 3-§; DLE. Shaw Inital

Memo. at 2 fadopting Tilden Park's srguments]; Postic & Prophet Inttial Memo, &t 2-3; Nover

Infial Memo. at 14-18; DW/Elington Initial Memo, at 21-24 [for Ellington Trust only]; Ambac

Response Memo, at 2.31)

The court further holds that the provisions of the BSABS 2005-AQ2 PS4 and similar
PSAs are not reasenably susceptible fo a contrary interprstation. The Institutional Investors
assert that the Governing Agreements for the Exhibit I Trusts ave “silent™ as to, or do not
specify, the order of operations. (Tnstitutional Irvestors Response Memo. at 1, 10) They
contrast cortain “JPALT™ Trusts, which the Trustees have excluded from Exhibit D Itis

undisputed by the Trustess and respondents that the Certificate Principal Balance definition for

* The BS&ES 2@§§~AQ2 PRA’s ﬁsf nition of Certificats Principal Balaee wates in full;
hes ncipad Balance: As to any Certificate (other than the Class CF Certificates or any

C’E&m R {T;&mﬁazata} and & of any Disteibution Dats, the Inftial Certificate Frinclpal Balanes of
such Certificate plus, in the sase of 8 Class A Cortificate and Clasy M Certificate, vy Subssquent
Recoveriey added o the Centificats Priveipal Balance of such Certiffoste pursusnt to Section
5.0405), less the sum of () all smounts distributed with respect 1o such Cantificate in reduction of
the Certificaty Priveipal Balsnce thereof on previous Distelbution Dates prrsuant to Section 3.04,
and () sy Applied Realizsd Loss Amounts sllocated to such Centificate on previous Distribution
Dates. As fo the Class OF Certificates snd ss of any Disteibution Date, su amount equed to the

Uncertifioated Principal Balance of the Class CF Interest.”
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these Trusts provides for the Pay First Method by stating that the certificate bulances shall be

measured “gs of the close of business of the immediately pre

at 11 [emphasis in original]; Shesren Supp. AfF, Ex. 22 {NYSCEF Doc. No. §65] [excerpts from
PSAs for JPALT Trusts sxcluded from Trustess’ Ex. D]) The Certificate Principal Balanes
definition for these Trusts thus does not include Subssquent Recoveries o be disteibuted on the

curvent Distribution Date. The Institutional Investors also polnt out that the Trustees have

excluded from Bxhibit I certain Trusts which provide for the Write-Up First Method by using a
definition of “Class Principal Amount” that is materially similar to the Certificate Principal
Balance definition in the BSARS 2005-4Q2 PSA, sxcept that it also refers to & provision that
specifically states that the write-up of the Class Principal Amount will ocowr “prior to giving
effect to distributions® on the Distribution Date. (Institutional Investors Reply Memo. at 7;
Second Supplemental Sheeren A, Bx, 235 [NYSCEF Doc. No. 741 [excerpts from PSAs for

Write-Up Firest Trusts excluded from Trustees® Ex. 1)

The provisions of the RSARS 2005-A0Q2 PSA and similar PSAs do vot address the order

of operations as explicitly as the PRAs for the JPALT Trusts or the excluded Write-Up First

‘Trusts, Determination of the timing of the write-up for the Trusts with PSAs similar to BSAH

2008-AQ72 thus requires analysis of the operative provisions of the PSAs, ncluding the full

definiion of Certificate Principal Balance and the distribution and write-up provisions, Contrary

tation of these

{o the Institutional Investors” apparent contention, however, the nesd for {nterpre
provisions does not mean that they ave sﬁem as o the order of operations. The definition of
Certificate Principal Balance in these PSAs expressly provides that “any” Subsequent Recoveries
ate to be added fo the balance. The Institutional Tavestors thus do not persuasively contend that

the definition of Certificate Principal Balance is silent as to “which subseguent recoveries are

14
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wsad to inerease” the balance. (Response Memo. at 12 {emphasis in originad].) Nor is the court
persuaded by the further contention that the word “any™ does not include both cwrrent aud
previcusly disteibuted Su’ﬁée@mmt Recoveries, or that the word “all” {(as opposed to “any”) is
required o convey such meaning. (Seg Institutional Investors Reply Memo, at 7; Oral Argument
Transcript at 3-8.)

The court {s also unpersuaded by the arguments advanced in support of the claim, made
by HBX alone, that the BSABS 2005-AQ2 and gimilar PSAs require the Fay First Method.

(HBK Initial Memo, at 7-9.) HBK appears fo assert that the “steucture™ of the PSA requives the

thod because the distribution provision, section 5.04 (a), appeses in the PSA before

iston refers to “the foregoing

the write-up provision, ssction 5.84 (b), and the latter prov
distributions.” (Id, 8t 7; Responss Memo, &t 8-11.) The mere sequence of these provisions
cannot serve to impose an oxder of operations and, as held above, neither section imposes &
order of operations. Contrary to HRK s further contention, section §.04 (b) does not speeify an
order of operations by stating that the Centificate Principal Balance will not be written up unless
or untll, “after taking into account such Subseguent Rem%eﬁes, the amount of 2 Realized Loss is
reduced, ., .” Characterizing the reduction of & Realized Loss as 8 “condition precedent” to the
write-up, HEK asserts, without support, that the Trustee cannot determine if this condition

precedent has heen met—~that iy, the Trustes cannot determdne if the amount of & Realized Loss

has been reduced—until after the distribution actually occurs. (See HBX Initial Meme, at 8.3 To
the extent that HBK relies on section 5,05 in support of this contention (se¢ HBX Response

Memo. at 17), such reliance is misplaced, as section 3.03 applies to allocation, not reduction, of

renlized losses,

N
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Nor does HBK offer convineing support for its assertion that the Write-Up First Method

iz not provided for by the definition of Certificate Principal Balance or that this definition does

not reflect a material distinetion between Subsequent Recoverles, on the one hand, and prier

distributions of principal and allocation of losses on the other. As discussed above, the definition

of Certificate Principal Balance instructs that “any Subsequent Recoveries” be added to the
valance, without fimitation as fo when the recoveries are received, while providing for deduction
from the balance only of principal distributions, and of Applied Realized Loss Ameunts
allocated, “on previous Distribution Dates.” HBKX posits, without explanation, thet #t is
wnnecessary to olarify that the definition of Certificate Principal Ralance refers fo Subsequent
Recoveries from previons &im’iﬁaﬁgﬁ dates because Subsequent Recoveries are “{a component of
Applied Realized Losses.” {(HBXK Response Memao, at 16,

In sum, the court holds that rés?@néems Tiden Park, Qlifant, DLE. Shaw, Postio &

that specified Trists in which they have

Prophet, Nover, Bllington, and Ambsc demonstrsts

interests contain provistons substantially similar to the provisions of the BSABS 2005.4Q2

Trust discussed above, and therefore provide for the application of the Write-Up Firgt Method tn
distributing the Settlement Payment. Xt is noted that although these respondents do not quote
cach Trost's PSA provisions, respondents that oppase the Wrlte-Up First Method do not point to
any material differences in the provisions of the PSAs for the specified Trusts.

Pay Firgt Methad

Two respondents further contend that the Governing Agreements for certain of their
Exhibit D Trusts provide for application of the Pay First Method in distributing the Settlement
Fayment, Tilden Park claims that 24 of the Trusts in which it has au {nterest are Fay First Trusts,

while DLE. Shaw claims that two 'of its Trusts ave Pay First Trusts, (Tilden Park Initial Memo, at
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16 of 46




...... INDEX NO: 657387 /2017

NYSCEF DOC. NO. 843 RECEIVED NYSCEF: oz/13/2020§

17,09, 10: 18, 1 11, 12; D.E, Shaw Initial Memo. at 1-2)) Tilden Park claims that the Pay First
Trusts fall fnto four groups. {Tilden Park Initial Memo. at 16-18.) The first, which includes
BSARS 2005-8D2, is governed by & PSA in which the definition of Certificats Principal Balance

liraits the Subsequent Revoveries 1o be added to the balance {Le,, written up) to “any Subssquent

Recoveries allocated to such Class on previous Distribution Dates. . . ™ 1t is now undisputed
fhat the Pay First Method should be spplied to this Trast., (See Chart of Parties” Positions
INYSCEF Dog, No. 772 at 41) The court holds that group | PSAs with substantially similar
definitions of Certificate Principal Balance also provids for the Pay Flst Method, The second
group consists of the JPALT Trusts, discussed above, which were sxcluded by the Trustees from

Exhibit I, as their Governing Agreements indigputably provide for the Pay First Method. The

third group, which includes JPALT 2006-A3, {s governed by a PSA in which the definition of
Cerntificate Principal Amount provides for the amount {or balanee) to be increased “by the

amount of Subsequent Regoveries distributed as pringipal. .. 74 Tilden contends, and the cowt

o "E‘ha ﬁaﬁm‘t&aﬁ s‘.%t“ {:w;ﬁmw an.apai Balanoe in the PSA for BSARS 2005802 shates in fslls

1l Balange: As to any Cortiflente {other than sy Class B0

C@rﬁﬁzzm or Residual Certificats) and as of soy Distribution Dats, the Inftial Certificate Principal
Balwes of such Certificate, n by the sum of (I} all amounts distributed with respect to such
Certificats in reduction of the Certificate Principal Balance thereof on previous Distribution Dates
pursuant to Section 5,04, and {it) &y the case of sny Scbordinsted Cortificats, any .&pphati Raalized
Loss Amounts aliocated 1o such Certificste on previvus Distribution Dates, and inoreased by (1)
in the case of ssoh auch Class of Subordinated Certificates, auy Subsequent Recoveries allosated
to such Class on provious Distribation Dates pursuant to Ssotion 3.04A. Refersnces hersin {o the
Certificnts Princips! Ralancs of & Class of Cortiffostes shall maan the Certificats Principal
Bslances of all Certificates v such Class®

{smphasis in orighsl)

1 The definition of Centificats Principal Amount in the PSA for JPALT 2006-AF states in fallt
“Cartificats Principsl Amount Wiith respect to any Cartificst, the Certificate Prinsipal Amoun! as
of thie Cloging Date as reduced by all smownds previcusly distributed on that Certificats In respest
of principal snd the principal portion of any Reslized Losses proviously allocated to that
Certifionts; provided, however, that the aggregate Certificate Principal Amount of cach olass of
Certificates to wihich Realized Losses have basm alloostad shall be increased, sequentially In the
priority In which Realtzsd Losses have been sliocated, by the smount of Subsequent Recoverles
éis@imtsd as principal to any roluted olass of Cortificstes, but not by more than the amenat of
Realized Losses previously aliocated to medugs the Certificats Principal Amount of such class of

Cortiflontes”
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holds that, the Pay First Method is imposed by the requirement that the Subssgquent Recoveries
have besn distributed before the incresse.

The fourth group invoelves Trusts with Governing Agreements which, according to Tilden
Park, “require a Pay Flrst Method by omdtting any expliecit method for writing up certificate
balances for subsequent recoveries.” (Tilden Pack Inftial Memo, at 18.) This group also includes
the two DB, Shaw Trusts. {D.E. Shaw Initial Memo. at 1-2,) Tilden Park cites, as an example
of such a Trust, SAMI 2006-ARS. The PSA for this Trust has a definition of Certificate

tally simdlar to that for the BSABS 2005-AQ2 Trust in that 1t

Principal Balance which is substa
seguires “any Subsequent Recoveries™ 1o be added to the balance pursuant to & specified
provision in the PSA, section §.02, and reguires that the balance be reduced by previcusly

distributed principal and Applisd Realized Loss Amounts. The heading of section 8.02 is

“Allocation of Losses and Subsequent Recoveries on Certifioates.” The body of the provision

does not, however, mention Subseguent Recoveries or otherwise address increases in the

gertificate balanee. Tilden Park doss not persuasively argue that the Governing Agresments for

thess Trusts, whith sve affected by an apparent drafting ervor, should be regarded as Imposing

the Pay First Method. They also cannot be viewsd as imposing the Wilte-Up First Method,
given their silence as to the write-up mechanics. The sourt holds, in the absence of 8 contralling

ernents, that the group four Trusts are govemed by the

provision in the Governing Agre

Settloment Agreoment, which requires application of the Pay First Method.

A frther sharply disputed issue s whether the Settlement Payment may create
overcollateralization if the Pay First Method is applied. The Trustess do not explicitly request

instruction on this issue, but highlight the potential for ﬁié Pay First Method to cause the trusts
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with an overcollateralization stracture (OC Trusts) “to appewr o be temporarily

overcollateralized.” (Petition § 28} Tiden Park and HBK assert that, under the fexms of the

Governdng A

resments for the OC Trusts, overcollateralization may occur if the Pay First
Method is applied, thus mg‘guiring distribution of a portion of the Settlement Payment {the
Overcollateralization Release Amount) through a different waterfall than the waterfall for
distibution of principal. (Tilden Park Response Meme. at 13-15; HBK Response Memo. at 3-4,
21-25) The Institutional Investors dispute s interpretation of the Govemning Agreementy and
gontend thaf, tnder their terms, distibution of the Settfement Paymoent will not oreate
overcollateralization. (Institutiona! Investors Initial Memo. at 14-18; GMO Initial Memo, at &3
[adopting the argurents of the Institutional Investoss].) The Institutional Investors also claim
that if the Settlement Payment were found to cause overcollateralization, the result would be
absurd, commercially unreasonable, or confrary to the reasonable expectations of the Investors.
{Institational Investors Initial Memo. ot 18-20.) Other respondents take the position that the Pay
First Method should not be applied because it would cause the QU Trusts to appear 10 be

tempararily overcollateralized although they ave not, and would resulf in distribution of the

sasonable manzner, {Nover Initial Memo.

Seftlement Payment in an absurd or commercially war
at 20-22; Olifant Initial Memo. at 1011
As the Trustees explain, in Trusts with an overcollateralization structure, the “initial

aggregate mortgage loan balances . . . ave greater than the nitial aggregate c&rﬁﬁaéﬁa principal

balances of the Class &, Class M, and Class B certificates. ., . (Petition ¥ 23.) The excess of

aggregate mortgage Joan balances over aggregate certificate principal balances is ofien referred

Byt

{0 as the “gvercollateralization amount.” {Id) Where the overcollateralization amount sxceeds 8

specified “overcollateralization targel,” the amount in excess of the tm’gét “consiitutes

I8
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‘overcollateralization release amouny,’ which is typleally distributed a8 excess cashflow {nstead
of as principal amount in any given month,” (Id, §26.) The distribution of excess cashflow i

made under & waterfall that differs from the waterfall for prineipal distributions and can have

significant impacts on the distribution of the setflement paymeny, including distribution of some
portion of the settlement payment to junior certificates and, in some QC Trusts, 1o 8 certificate

imsurer. (I, 94 36, 33.)

According to the Trustees, “the Pay First Method may cause the OO Trusts to appear to

be temponuily overcollateralized” for the following ressons:

“I'TThe overcollateralization ammﬁm for a given distribution date is caloulated as
the excess of the aggregate mortgage loan balances over the pertinent aggregate
camﬁmta principal balances, The &@pkc&hi@ Governing Agresments provide that
in determining the amount of the sggregate certificate principal balances for tay
caleulation, it should be assumed that all principal fmds see being agsphe@ 8s
orincipal amount to reduce such halancss. The Settlement Payment {s treated as
though it was a subsequent recovery inchuded in principal funds and, as a result,
the aggregate certificate principal balances are reduced by the amownt of the
Settlernent Payment. Applying the Pay First Method fo the OC Trusts would
make it appear that the overcollateralization amount includes the entive amownt of
the Settlement Payment, because the unchangsd aggregate mortgage loan
balances wonld sxceed the adjusted aggregate cerificste principal balances as

raduced by amount of the Settlement Payment.”

(Petition § 28.)

The Trustees” explanafion assumes that if the Pay First Method is used, the

Overcollateralization Amount—a defined torm in the PSAs for the OC Trusts—will be

caleulated based on the reduction of the aggregate certificats principal balances by the amount of

the Settlement Payment, but without consideration of the corresponding write-up of such
balances. Under this scenario, the difference between the aggregate montgage loan balances and

the aggregate certificate principal halances will increase snd could potentially reach a threshold

for release of the Settlement Payment as excess cashflow rather than as principal. (Id. T\ 28, 28))
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ing positions on whether the definition of Overcollsteralization Amount

Regpondents take Qifd
in fact requires both the reduction and the write-up of the aggregate certificate principal balances
1o be faken info account.

It is undisputed that the most common variant of the dafinition of Overcollateralization

Amount provides that this amount is caleulated as the aggrogate principal balance of the Trust’s

king into account the

mortgage loans minus the sggregate certificate principal balance “after ta
‘payment of prineipal, ., * (See Institational Investors Taftal Memo, at 1617)2

The Institutionsl Investors contend that the defindiion of Overcollateralization Amount
halances associated with the receipt of subsequent recoveries, but also an equal and offsetiing
increass in certificate balances required upon the receipt of subsequent secoveries” {Indtial
Meme. at 15 femphasis in original].) They fluther contend that, “fa]s & matter of accounting,”

the Governing Agreements “state that when subsequent recoveries are distributed, cortificate

v and up by equal and offsetiing amounts—keeping the trusts’ assety

ces ave written do

and Habilities in balance.” (Reply Memo, ot § {emphasis in originall} According to this

L

analysis, “{tThe level of overcollateralization in the trusts would remain uncly

1 The PSA for BSABS 2008-8I32, & Trust in which both Tilden Park and the Istitutional Investors hald
gevtificates, sely forth the following definition:
i ratign With respect fo 8 Group and any Disteibution Dats, the sxeess, if
any, of {1} the sggregate Strted Principal Balanee of the Mortgsge Loans of @ Group ay of the last
day of the reluted Dus Poriod; over (i) the sum of the Certiffoate Principal Balanves of the
Certificates of & related Group (after taking info sooonnt the payment of privsipal other than any
refated Bxtra Prinoipal Distribution Amownt on such Certificates) on such Distribuition Date.”

Oither varixats of the definktion of Overcoliatoralization Amount are summarized by e Institutional Investors
{Sheeren A, Bx. 14 INYSCEF Dog. Nu, 5811, snd inclede that the enfeulation be made “after taking into sccount
the distributions of principal . . » or “afler giving sifest to distributions of the Principal Distribation Amount to be
made. . .." Respondents do not claim that ofher variiats of the definition have a material effect on the mesning of
Overeoliateralization Amount,
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Settlement Fayment, because overcollateralization cannot be asssssed at some festing moment
Mn;;g the distribution itself” (uidal Memo, af 15 [emphasis in original].)

Tilden Park contends, in contrast, that the requirement in the definition of
Overcollateralization Amount that the payment of principal on the certificates must be taken wto

account means that, “within the calcudstion of the overcollateralization amoust forthe

distribution date that includes the Settfement Payment distribution, the sggregate certificate

alancs will be decrsased by the smount of the Settlement Payment” {Tilden Park Response

Memo. at 14-15 [emphasis in original]) According to Tilden Park, “the overcoliateralization

amonyt ~ the differsnce between the aggregate (nchanged) morigage loan bal ances and the

agevegate (lowered) certificate balances ~ will be raised and may exesed the overcollateralization
target . .. ,” in which svent a distribution theough the excess cashilow waterfall will be requirved.

{Tilden Park Response Mamo. at 158)) Both Tilden Park and HBK contend that the

Overcollaterslization Amount definition requires the reduction of aggregate certificate balan
to account for the pavment of principal but does not state that the balanees should also take into
account & writeup. {THden Park Response Memo. at 16; HBK Response Memo. at 23.) They
assert that the Institutional Investors” interpretatisn of the definition to reguire sccounting for the
write-up “has no basts in the text” of the definifon {Tilden Park Response Mema. at 16) or “the
terms of the {1 PSAS” (HBK Response Mema. at 23.)

As discussed shove, RSABS 2005.8D2 is & Pay First Trust in which the Ingtitutional
Tovestors and Tilden Park claim an interest. Iis waterfall provisions for distribution of interest
and principal, including subsequent recoveries, ave set forth in PSA seetion 5.04. Section 5.04

provides that principal shall be distributed to the classes in the onder of priority specified in that

3d
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ssotion “antil the Certificate Principal Balance {of each class] is reduced to asro.”? Application

of this waterfiall prévisimn requires the caloulation of the Certificate Princips! Balancs of esch

class of certificates prior to the dstribution of principal fo the various classes, as distribution of

principal is only permissible fo the extent the remaining Certificate ?ﬁﬁaﬁp&i Balanee for the

clasy sxcoeds e,

The BSARS 2005.-812 definition of Certificate Principal Balance {quoted i full supey)
further requires that such balance be “inoreased. _§:§ . Y Subsequent Recoveries allocated [to
the specified classes—there, classes of subordinated certificates] on previous Distribution Dates
pursuant fo Section §.044.7 (emphasis in original) The definition by its terms Nmits agy write-
up, for the purpose of caleulating the Certificate Principal Balance, to subseguent rscoveries that
were distributed on prior dates. Under the definition, the Certificate Principal Balance will not
be increased by the amount of the Settlement Payment.

Section 5.044, the welte-up provision in the BSABS 2005-SIX PSA, does not include

such limiting language. Rather, this section provides in pertinent parh:

“If a Servicer or the Master Sevvicer recelves a Subsegquent Recovery in g
Prepayment Period, i will be distributed on the following Distribution Date in
accordance with the priorites deseribed wnder Section 5.04{a). Additionally, the
Certificate Principal Balance of each Class of Subordinated Certificates that had
heen reduced by the allocation of a Realized Loss will be increased, in order of
senfority, by the amonnt of such Subsequent Recovery, but not {n excess of the
Unpaid Applied Realized Loss Amount for sugh Class immediately prior fo that
Distribution Date”

B Section S.04 (&) provides: “On seeh Distribution Dats, an amount squal to the fnterest Funds and Principal Punds
with respect to each Group for such Distribution Date shall be withdrawn by the Paying Agent from the Diswibution
Account snd distributed ay divected in scoordance with the Remittance Report for such Distribution Date, in the
manner set forth in clawses (D), (D), and {) below.™ Clacss () goos o0 o provide that the Paying Agent shall apply
the Privcipal Distribution Amount at specified dmes, on specified conditions, snd in the specified ocder of prierlty,
with respest to specified Groups, sontaining classes of &, M, and B cortificstes, “antil the Certificate Principal
Ralance of sach suech Class is reduced to 2eve.™ The definition of Principal Fands includes Subsequent Recoveriss,
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Seetion §.04A thus provides that if a Subsequent Recovery is received, I will be distributed

pursiant to 5,04 (3), and the Certificate Principal Balance will be written up in the amount of the

¥

Subsequent Recovery,

- No respondent disputes that, wder the terms of the Pay First Trast PSAs, where &
Subsequent Recovery is receivad and distributed so as to reduce the Certificate Principal Balance
of & specified olass, the Certificate Principal Ralance must be written up in the same amount as
the amount distributed, sithough the write-up may be applied to the balance of a different class.
Rather, as discussed shove, those respondents that argue for a distribution based on
overcollaternlization focus solely on the requirement in the definition of Overcollateralization

; info aceount the payment of principal,” and

Amount that the smount be caloulated “af
contend that payment of principal is taken into account merely by reducing the certificate

balance. Thelr interpretation fafls to apply the settfed precept that & contract must be read as a
¢ Beal Sav. Bank, § NY3d at 324-25.) The

g to all of its terms. {

whols 50 as to give mear

interpretation fgnores or reads out the write-up provision of the PSAs, which requires Subsaquent

Recoveries to be accounted for not just by payment of the amount of the Subsequent Recovenes,
but alse by write-up of certificate balances in the corregponding amount.” Both acepunting
operations are required fo take place upon distribution of Subsequent Recoveries. The court
socordingly holds that “taking Into account payment of principal®™ or “giving sffsct o the
distributions™ 1o be made, encompasses both s reduction of the halance in the amout of
principal to be paid out, and an increase of the balance in the amount of the Subsequent

Recovery to he distributed. As Overcollateraiization Amoumt must be calenlated baged on

“ In a prior Artlele 77 proceeding involving distibution of a seitfement payment o Fay Pirst OC Trosts, this Court

oully, J.) held that & PSA provision that provided for an overeolisteralization relsass way enforceabls, (Matis
of New York Mellon, 56 Misc 3d 210 {Sup O, New York County 230171) Thers, the definition of fhe term

fpal Distribution Amowmnt was determinative of whether there would be an overcoliatoralization refease. As

4
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Certificate Principal Balances that kave not only been reduced by the Settiement Payment but
have also been written up, overcollateralization will not oecur.

Tn view of this holding, the cowrt need not and does not reach the contention of
respondents, other than Tilden Park and HRK, that a contrary reading would be comaercially
anreasonable or would be inconsistent with the reasonable sxpectations of investors.”¥ 1t bears
noting, howsver, that, ss explained by the Trustess, overcollateralization essettlally functions as
a first-loss position intendsd to insulate sendor olasses from realized losses and operates as 8

ncement for such classes—ie., a cushion against loss. {Sgg Petiton §25) I QC

gredit enl

Trusts, amounts ave required to be refeased to certiffcateholders under an excess ca
waterfall, rather than as prineipal, when a specified overcollateralization target has been met. {Id.
1Y 25-28.) In view of the losses renlized by the Trusts over the years, *[flor many of the OC
Trusts, the §ve§m§mra§iﬁaﬁ@n target has not been met or excseded for many years and, as &
result, there have been no recent overcollateralization releass amourts and no excess cashifow
distributions.” (. §27.) Treatment of the Settlement Payment in a manner that would cause the

overcollateralization target to be reached, with a méuﬁiﬁng disteibution of the Payment 83 8X0ess

Tow rather than as principal, could result in diversion of distributions o junior

Tilden Pack acknowledges, that form is not at fssus heve. That decision Is thevefors not relevant o the contractual
analysis of the different PSA provisions concerning oversellaterafizetion that ave at fssve in this proc sing. (Sse
Tilden Park Response Memo. 8t 16, n 17 [acknowledging that the term analyzed i Bank of New York 15 not
at fesne in this prosseding].}

15 Some respondents base this contention on the potential for overcollateraiization to result in distibution to fanlor
certificarsholders, (Nover hittlal Meme, st 30-33; Olifent Initial Meme, &t 11; Qlifint Responss Mamo. st 1817)
The Tastinional Tnvestars claim diat becauss the OC Trasts have sustained massive losses, thelr injvial
overcoNateraHzation has heen “substantisily or completely sxhansted™ (Initial Meme, gt 14); that the Settiement
Payment will not “come elose to refmbursing the trasts for the full amount of thelr prior and fisture Josses™ {id. &
19); and thet overeolisterslization would thevefors be a commercially tnreascoable fictlon. (Reply Memyo, st 8 sse
algo Olifint Tnitial Mamo. st 1L}
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s@;ﬁﬁcaﬁaﬁaid&s as opposed to payment to senfor certificateholders. (See id 9 45 [disoussing

the senfor-subordinate payment priority structive typical of the Trusts])

The Trastees also seek instruction ay to whether the Seftfement Payment write-np should

be mads using the Sstiloment Agreement write-up instruction, the subssquent recovery write-up

iostructions in the ap@ﬁaa‘hie Governing Agreements, or s differemt method authorized by the
court. {Petition, Régquest for Relief % S 1) The Trustess note that the method 1o be wsed in
writing up the balances will have an impact on the classes of certificates that are written up and
the order in which the writs-up is applied to the various classes for the Trusts listed in Exchibit ¥,

{1d. 1Y 41-582.) In particnlar, the Trustoss point out that while the Scttlement Agresment provides

for the write-up in the reverse onder of previously allocated losses, some of the Governing
Agreements for the Exhibit F Trusts provide for the write-up to be applied by “payment
priority,” Whi@h may differ from the reverse order of previously allocated losses, 4. § 500 In

weing to the Trustesy, the Governing Agresments for soms of the Bxhubit F Trusts

do not contain clear writs-up instructions. (d)
The Institutional Investors, among other respondents, contend that the Governing

Agresments generally contaln unambiguous provisions that specify the onder in which to apply

subsequent recovery write-ups, and fhat, where thess write-up provisions confliet with the
Settloment Agresment write-up provision, the Governing Agreements must control, They

further contend that the Setilement Agreement write-up provision governs only where the

Governing Agroements ave silent, (lastiutional Investors Indtiad Memo, at 23-24; GMO Initial

16 par example, sccording o the Trustess, fr some Trusts the losses may be allocated sequentially, while the
Goventing Agreements may requive rubsequent recovery write-ups to bs spplisd on 2 pro mwis basis anvong classes
of Class A centificates. {(Petition § §4.)
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Memo, at 3-4: Nover Initial Memo. at 2)) Tilden Park, among other respoadents, argues that the
Settlement Agreement write-up provision controls where #t conflicts with the Goveming
Agreements. - {Tilden Pack Initial Memo. at 2, 5-18; D.E. Shaw Initial Memo. at 1 [joining in

Tilden Parl’s Memo.); Strategos Inftial Memo. at 2 [jolning io Tilden Park’s Memo

DW/Blington Initial Memo. st 4.}

ment write-up provigion dontrols, the

In support of their claim that the Settiement Agree
{ntter respondents contend that any challenge to this provision is barred by the doctrine of res
They assert that intevested parties had a fll and fair opportunity to object to the teums of the
Settlement Agreement, and that the court overruled an objsction that section 3.06
{a), the provision divecting distribution of the Settlement Pavment as if it were & subsequent

recovery, was inconsistent with certain Governing Agreements. According to these respondents,

as no objection was ralsed to section 3,06 (), the Settlement Agreement write-up provision, the
asserion here that the section is unenforceable is barred by res judicata, (R Tiiden Park Initiad

Memo, at 47 ) They reason that the section is thersfore enforceable even it conflicts with the

Govemning Agresments, {(Tilden Park Reply Memo. at 1.)

vnative of whether the

irvine Is not detern

The cowrt holds that the res judicata de

Settlement Agresment write-up provision controls where it is inconsistent with the write-up

provisions in the Governing Agree
section 3.06 {a) was without merit and that the Trustees exercised their diseretion reasonably and

in good faith in approving the Settlement Agreement. (2016 WL 9110399, at* 167 While

i? n swmimg the ohjsction to section .06 (a), the decision reasoned that the Trustesy’ regding of the P&
“supports their sontention that treatment of the settiement payment as 8 Subsequent Recovery comports with the
PSAs and with certificateholdery’ sxpeciations.” (2018 WL 110390, st ™ 14}

7
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‘an ] bars any claim thet the provisions of the Settlement Agresment are wnenforceable,

Tilden Park Reply Memo. at 1

sut Agreement, {

the decision did not interpret

tation of the

fackunowledging that res judicata “does not sxtend 1o disputes over nterp
-Seftloment Agreement™L)
Here, it is undisputed that some Governing Agresments contain write-up provisions that

differ from the Ssttlement Agreement writfe-up provision. Interpretation of the Settlement

Agreement s therefore mq&im& to determine whether the write-up provision of the Settlement

Agreement, section 1.08 (b), applies where i conflicts with a write-up provision of 8 Goveming

Agreement. For the reasons discussed below, the court holds that ssetion 3.08 (b) does not apply
in the case of such conflict but, rather, is a “gap filler,” which applies only where the Governing

Agreement iy silent as to the weite-up mechanics,

By ity terms, the Sctilement Agreement doss not supersede or override the Governing
Agreements. Section 7.05 of the Settlement Agreement wnegquivocally provides: *The Parties

f[gree that this Settemend .&g}“@ e

reflects & compromise of disputed claims and is not

amed fo constitute, an amendment of any term of any

intended to, and shall not be argued or de
Governing Agresment™ This provision would be rendered meaningless by a holding that the
Settlement Agreement controls the write-up of the Settlement Payment or modifies the write-up
provisions of the Governing Agreements if they confliet with the write-up provision of the
Setfement Agreement. (See g, Institutional Investors Initial Memo, at 24 [relying on section

7.05%; Nover Inital Memo, at 4-8; Qlifant Initial Memo, at 3.)

¥ Tiiden Park mswiaﬁgeg that the Settlement Agroement write-up provision differs from the write-up provisions
of certain Governing Agreaments, but contends that the pmvwwns do not sonflict because the Governing
Agresment pmvisim}s do not apply by thelr terms, In partioudar, Tiidon Park srgues that the Goveming Agreen ent
writs-up provisions “apoly only to Subsequent Recoveries that sve reveived by the Miwter Servicer and reduce the
Reslized Loss for 8 speoific loan” {Tlden Park Initial Mema, gt 20 jemphasis amim{i} Y ¥ s correct that the
Beitlement Payment is not ke s typloal subsequent recovery to the sxtent that it is not & recovery of & amount “Ia
respect of & Liguidated Loan after & Realized Loss has boen allocated with respest theret, . " (Sgg BSABR 2003~
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"Governing Agre

rward.” (’I iden Park Initial Memo, at 90 5.} While the seftlement is unguestionably an
exceptional event that differs from ordinsry course disteibutions and was unantdcipated by the

Governing Agreements, the Settlement Agresment expressly elects to apply the existing:

distribution provisions in the Governing Agresments for distibution of the Settlement Payment.

Even assumdng, without deciding, that the Trustees had the diserstion to enter & settloment
agreement that was inconsistent with the Governing Agreemehts, the Settlement Agreement here
doss not contain & term which provides that it is to be followed in the event of a conflict with the

Governing Agreements. Nor does it otherwiss svidence an intent fo vary the terms of the

g the order of operations or the writesup method. '*

ments regag

Finally, this holding that section 3,06 (b) will not contro! the write-up in the event of &

conflict with & Governing Agreement iy in fact consistent with the terms of section 3.06 (). The

last sentence of seetion 3.06 {b) states that the write-up fnstruction “{s intended only to increase
the balances of the related classes of seourities, as provided for herein, and shall not affect the
disteibution of the Settlement Payment provided for n Subsection 3.068{(a).” As the Trustees
explain, if section 3.06 (b) superseded the write-up instructions in the Wiite-Up Flest Trust
Governing Agreements, it could affect the classes entiiled to the distribution of the Setdlement
Paymenf and the amounts of the distribution to those classes. (See Petition 1Y 41, 43,
Although the Settlement Agreement write-np provision will not apply i1t is in confhiet

with & Governing Agreement write-up provision, the Settlemnent Agroement write-up provision ix

not superfluous. As discussed above in connsction with the Pay First Trusts, the Governing

1¥ Chiven that the Settloment Agreomant was drafied to implement s exceptional distribution, it i unfrmate that
the Agrsement did not provide more explisht lnstructions for the digribution and writeup, ¥ is to be hoped thit, in
the svent of fubre settements, the Trustoss snd Investors involved in the mg@ﬁ&ﬁm of the setilement will
endeaver, to the extent possible, 1o svold the nesd for interpretation of 50 many fssues affecting the difforont classes
of investors.
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sements for & number of such Trusts lack & write-up provision dus to an appavent deadli

errar. For those Trusts, and any others that lack & write-up provision, the writewup will b

applied pursuant to Settlement Agreement section 3,08 (b).

‘Wite-Up: Bligibili of Senior Cortificates

The Trustees note a further confliet between the Settlement Agreement writeup
provision and the Governing Agreements for the Fxhibit B Trusts with respect to the sligibility
of sendor certificates for write-ups, and seek an instruction on whether the Seitiement Agresment
or Governing Agreements will contral on this fssue, (Potition JY 45-48; Reguest for Relief, { §
LN

1t write-up

Tilden Park, among other respondents, srgues that the Settlement Agresmes
provision controls and drects that all certificates in the Hxidbit B Trosts are eligible fo be wrilten
up. {Tilden Park Tritial Memo, at 19-20; DW/EHington Inftial Memo, at §7.) The Instititional
Investors, among others, contend thet the Governing Agresments control and permit the wiite-up
of senior certificates in these Trusts, (Institutional Investors Inftial Memo. at 21-23; Response
Mema. at 16-17; DW/EBllington Initial Memo, st 8-12.) Nover alone contends that cerbln
Goveming Agresments, by their terms, do not permit such write-up. (Nover Initial Memo. af §-
18

The above holding that the write-up provisions of the Governing Agreements control in
the event of a condlict with the Settlement Agreement write-up provision is spplicable fo the
issue of whethey sentor certificates ave sligible for write-up, Section 3.06 () of the Setilement
Agreement provides for the write-up of “the balance of sach olasy of securities . . . to which such

losses have been previously allocated” (smphasis supplied), and therefore clearly provides for

kN
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¢ Agreements for certain Exhibit E Trusts Hmit

the write~ip of senior certificates. The Governdt

the writs-up to subordinate certificates, whils others do not,

ing the writewup of senior certificates, the Trustess eite

In seeking the nstruction regard

the PSA for BSARD 1 2003-11, which containg a provision, ssotion 8,02 (h), that directs the write
up of subordinate certificates. (Petition | 45; BSARM 2005-11 PSA [NYSCEF Doe. No. 7 001

In the briefing, the parties addressed the effect of this and other provisions of the PSA on the

writs-up. Even prior to the briefing, however, the parties with interests in BSA

oment, dated March 28, 2018,

the Institutional Investors, Bllington, and AIG— gonsented to a judg

resolving the issues for which judicial instruction had been sought conceming the administration

¥ 2005-11 and numerous other Trusts. The

and distnbution of the Ssttiervent Paymeant to BSAR!

consent judgment, Hke the other consent Indgments among investors that have resolved thelr

disputes in this procesding, expressly provides that it shall have no precedental effect on any

2005-11 is no longer &t isgue, the parties” arguments as to

remaining disputes. While BSARM
that Trust ave squally applicable to BALTA 2008-3, 8 Trust in which Nover holds an interest.

{Sgg NYSCEF Doe. No. §02 [list of Nover Ssttlement Trusts])

The PSA for BALTA 20063 (NYSCEF Doc. No. §39) contains a provision, similar to
BSARM 2005-11 PSA section 6.02 (h), which divects the write~up of specified classes of

subordinate certificates. Section 6.04 (1) of the BALTA 2006-3 PRA provides in pertinent part:

s, L I afler taldng {nto account such Subsequent Recoveries, the amount of 2
Realized Loss {s reduced, the amount of such Subseguent Recoveries will be
applied o increase the Certifionte Principal Balance of the related Class of Group
II Subordingte Certificates or Group I Subordinate Certificates with the highest
payment priority to which Realized Losses have been allocated, but not by mere
than the amount of Realized Losses previously allocated to that Class of Group I
Subordinate Cerfificates or Group I Subordinate Cmﬁcam as apphcabls,
pursuant to Section §.04. The amount of any remaining Subsequent Recoveries
will be applied to sequentially Increase the Certificate Principal Balance of the
Group 1 Subordingte Certificates or Group 1T Subordinate Certificates, ag
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applicable, beginming with the related Class of Subordinate Certificates with the
next highest payment priority, up fo the amount of such Realized Losses
proviously allocated o such Class or Classey of Certifioetos pursuant to this
Section §.04,7%0

This section, by s terms, provides only for the write-up of the balances of the specified
subordinate certificates to the extent of previously allocated Realized Losses,

The Institutional Investors, among other respondents, contend that this, and similar writes
up provisions, oist be read in lght of the definition of Realized Losses in the same PSAs. More
particndarly, they contend that the definition of Realized Losses provides for the allocation of

realized losses to senior classes of certificates (see Shesren Aff Px. 19 INYSCEF Doc. 586

fsummarizing the Definitions of Realized Loss in PSAs for Digputed Bxhidit B Trusts]), and that

the definition not only does not Hmit the classes of certificates eligible for subsequent recovery

write-ups, but “necessarily includes sendor certificates.” (Institutionad Investors Initial Meme. at

21-22; Ambac Responss Memo, at 4-8.)

Contrary o this contention, while the Realized Loss deflnftion provides for the allocation
of losses to reduce certificate balances of certificates including sehior certificatsy, the definition
does not address the wiite-up of balances of certificates to account for subseguent recoveries.
Morsover, respondents do not point to any provision in the BALTA 2006-3 PSA or similar PSAs

which permits write-ups of sendor certificates in the face of & provision, like section §.04 {h),

* The REARM 200511 write-up provision, ssoion §.02 () similarly provides in pertinent part:

“ . I after takdng into acoount such Subseguent Recoverfes, the amount of & Realived Loss s
reduced, the smount of such Subseguent Recoveries will be spplied to inorease the Carrent
Frinolpal Amount of the Class of Subordinate Certificates with the highest payment priority to
which Realized Lossas have been allocsted, but not by more than the amouns of Realized Losses
previously allocted to that Cless of Subordinste Certificates pursuant to this Section §.02, The
smount of sy remaining Subseqguent Recoveries will be applied fo sequentislly inoresss the
Curveent Principal Amowmyd of the Subordingte Cortifioates, beginning with the Class of Subordinate
Certificates with the next highest peyment priority, op to e aveount of such Realized Losses
praviously aliocated fo sueh Olase of Cortificates pursnant 1o this Section §.04.7

{NYRCEF Doe. No. 7603
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which expressly limity the write-up 1o specified subordinate cortificates,
In so holding, the cowrt finds that the Zmﬁt&ﬁaﬁa& Investorg have not shown that

application of Governing Agreement provisions such as ssction 8.04 ¢h) to preclude the writeup

of senior certificates would lead to an “absurd result.” (Institational Investors Inittal Meme. at:

23 Although the Governing Agresmenis for the Trosts gemraﬂ? provide for structures in

d on senfority {soe Petition 1 4-5), the

which distributions ave made and losses are allocated base

Institutional Investors fail to show that it is absurd for a Governing Agresment fo give priority v

Himited respects, such as allocation of write-ups, to funior classes. DW/Elington also fhils to

cement write-up provisions Hmitlng write-ups to subordinate classes

reflect 8 “sorivener’s ervor.” (DW/ElHngton Initial Meme, at 16-17) Its suggestion that such
write-up provisions were imported fom PSAs in which losses were not allocated to senior
certificntes is based on speculation. (Sge DW/Ellington Responss Memuo, at 8.}

The court further holds that not all of the Governing Agresments for Exhibit E Trusts

provide for subsequent recovery write-ups only of s&#&ar&inm certificates. DW/Eington makes

& persuasive showing that certaln of the Governing Agreements for these Trusts contain

certificates and

provisions that do not Hmit subsequent recovery write-ups to subordinate
expressly provids for write-up of senfor pertificates, at least in Jmited circumstances. In fact, the
BALTA 2006-3 PSA is such s Governing Agresment. Whils section §.04 (h) lunits the write-up
{0 subordinate certificates in Groups I and I, section 6.03 {b) provides for the write-ap of
senior certificates {n Group I Section 6.03 (b) thus provides in pertinent pat:

X, after taking into account such Subsequent Recoveries, the amount of 8

Realized Loss is reduced, the amount of such Subsegquent Recoveries will be

applied to noresse the Centificate Principal Balancs of the Class of Group 1
ate Certificates with the highest payment priority to which Applied

Realized Loss Amounts have been allocated, but not by more than the amount of
Applied Realized Loss Amounts previously allocated to that Class of Group 1
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Subordinate Certificates. The amount of any remaining Subsequent Recoveries
will be apfph@d to segumﬁ&i}y increase the Certificate Principal Balance of the
Group 1 Certificates, beginning with the Class of Group § Certificates

with the next highest paym@mt pn@nty, up to the amount of such Applied Realized
Loss Amounts previously allocated to such Class or Classes of Group I

Certificates. Notwithstandit §n;_ ihe forgeing [sic], any Subssouent Resoveries will

respective %’mmm} mém&ed. Ent@reﬁ »

{emphasis supplied )
o sum, Bxhibit B Trosts with PSA provigions similar to BALTA 2006-3 section 6.04 (),

which expressly provide for the subseguent recovery writesup of specified subordinate certificate
nt o

balances, moust be applied to permit wrlte-up oaly of those suhordinate certificates pursu
the terms of the provisions.

Write-Up of Jero Balance Certificates

The Goveming Agreements for some Settlement Trusts, the Exhibit G Trusts, contain a

“Retired Class™ provision, which sppears at the snd of the distribution section of the Ages
and states in full:

“In addition, notwithstanding the foregoing, on any Distribution Date after
the Distribution Date on which the Certificate Principal Balance of & Class of
Class A Certificates or Class M Certificates has been reduced to zevo, that
Class of Certificates will be retived and will no longer be entitled 10
distributions, inclading distributions in respect of Prepayment Interest
Shortfalls or Basis Risk Shortfall Carry Forward Amounts.”

EE Nover sseerts in s Preliminery St&t@mm‘s that “regarding those Setfloment Trosts with Governing Agreements
that spesify which certifioates ave sligible 1o be weitten up (e Bxhibit ¥ Settlement Trusts), the Cowmt should divest
Petitioners to write up only the elighle, subordinate certificates.” (Nover Tnitial Memo. at2.) Despite this broad
Janguage, Nover doss not advancs the blenket position that the Govermning Agreements for all of the Exhibll B Trusts
parmit only subordingts cortificates 1o by written up. Rather, Nover scknowledges that the Govemisg Agrosments
rext write-ups of subsequent recoveries differently in different groups or classes of vertificates, and contends that
“Twlhen 8 Goveming A gresment expresses that only cortain clusses of sentificates should be written up, the Count
should give meaning and effect 1o the omission of other classes. . .7 and divect the write-up only of the classes as to

which the Govemning Agroement expressly provides for writeeup, (Il &t 8.} As held above, the court &
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(RSARS 2005-BC 1 PSA, § 5.04 [gl @
The Trustees seek an fnstroction as to whether and how to apply the Retived Class

provision, inoluding whether or not to apply the provision 1) “fo prevent distribution of the

applicahle Allocable Shares to any applicable classes of certificates with aggre
principal balances of zero at the time of the distribution™; and 2} “to prevent suy portion of the
Settlement Payment Write-Up from being applied to any such classes of certificates” (Patition,
Reguest for Relief ¥ § {e])

The Trustees assert that the Retived Class provision appears to preclude disteibutions to

any Class &, B, or M Certificates if the aggregate principal balance of such olass has besn

reduced to zero, regardiess of whether the balance has been reduced to zero as & vesult of realized
losses or because the inftial cortificate principal balance has been paid in full. (Fetition § 33.)
The Trustess further note that the provision does not appear to sxpressly preclude zevo balance
classes from being wirdtien up in connection with subsequent recoveries. (I § 57} As explained

by the Trustess, the significance of whether zero balance classes may be written up is that, if

ces of zero and could recsive the

written up, such classes “wonld then no longer have b
Settlement Payment (if the Write-Up First Method {s used) or, at the very least, future principal
and interest disteibutions {(if the Pay First Method is used or the Write-Up Fiest Method is used

but other classes of certificates recsive the Seftlement Payment).” {Id)

2 This provivion is s&bm&aﬁy ssmﬂm’ to the provision quoted by the Trustecs in sesking the hwtruetion.
That provigion, which appenrs af the snd of section §.04 {8), the distribution seetion of the BSARS 2006
AD4 P84, sxtss In fulls
“in addidon, notwithstanding the fomg@mgg on soy Distibution Dete after the
Distribution Dats on which ths Certificate Prinoipal Balsncs of s Class of Class A, Class Bor
Ciass A Conificntes has been méﬁc@d i) 209, that Class sf Certificates will be retrsd snd will o
sche

Shmmis or Baals Risk &hmﬁa&i i?;arry Porward Amouny”
{Trustess’ emphasis.) The BIABRS 2006-ACH Trust was also the sabg@ct of the March 2§, 2018 jndgment consented
to by Institutionsd Investors, Bliington, and AIG.
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Tilden Park, among others, takes the position that the Settlement Agreement write-up
provision controls to require certificates with zero balances fo be written up. Altematively, &t

contends that the Retired Clags provisions of the Governing Agreements, even if not

“overridden” by the Setfement Agreement, do not preclude write-ups of zero balance certificates

or disteibutions after such write-ups. {Tilden Park Initial Memo, at 22-24; DW/Elngton Inftiad
Memo, at 17-21 {agserting, on behalf of DW only, that zero balance certificates should be writlen

upl.) Nover does not agree that the Settlement Agreement spplies but, lke Tilden Park and

DW/Elington, contends that the Governing Agreements do not preclude write-ups of zero
balance certificates or post-write:up distributions. (Nover Initial Memo. at 10-14; Qlifant Inttiad
Meno, at 15.) The Institutional Tavestors contend that the Settlement Agresment is stlent as o
the treatment of Retired Classes, and that the Retived Class provisions of the Governing
Agresments shonld be snforced with one exception. They appesr to assume that the Retired
Class provisions bar the write-up of zero balance classes, but take the apparently inconsistent
position that “hased on & structural limitation in the trusts . . . if the Settlement Payment excesds
the realized losses of the then-outstanding cortificates, the Trustess may be required to write-up a
written off certificate in order to keep the Trust's assets and Habilities in balance.” (lustitutional
Investors Inftial Memo. at 25, 25 n 38.) Poetic & Frophet and HBK contend that the Retived
Class and other provisions of the Governing Agresments categorically prohibit any fiturs

distributions to, or write-ups of, suy class that has been written down to & zero balance, (Poetie

& Prophet/HBK Joint Initial Memo. {in {is entivety addressing retived clasy issue]; Joint

Response Memo. {samel)

The Settlement Agreement write-up provision, section 3.06 {b), authorizes the write-up of

“each class of securities” to whtich losses have previously been allocated. The provision

37

37 of 46



............................................................ INDEX “NOT657387/2017 -
NYSCEF DOC. NO. 843 RECEIVED NYSCEF: 02/13/2020;

therefore avthorizes the writesup of zero balance classes, For the reasons stated above, the court
h@nids that the Settlement Agreement write-up provision controls rsgarding the write-up of zevo
balance certificates only where & Governing Agresment lacks & writeup provision applicable to
subsequent recoveries,

The court further holds that the Retived Class provisions of the Governing Agﬁemen‘;is
for the Hxhibit G Trusts expressly prohibit distributions fo zere balance classes but do not

nees in conmection with subsequent recoveries. In contrast,

address write-ups of certificate ba

the write~up provisions do not limit the classes that may be written up on sceount of subsequent

recoveries. Rather, they provide for the balances of all classes of certificates fo be written wp by
subsequent recoveries, although only to the extent of realized logses previously allocated to &
class. Thus, for example, as discussed above, BSARS 2005-BC 1 PSA section 5.04 () precludes
Hetributions to zero balance certificates. Section 5.04 (b) of this PSA provides, however, for the
write-up of subsequent regoveries, stating in pertinent part:

“, .. If, afler taking into sceowt such Subsequent Recoveries, the amount of a
Realized Losy is reduced, the amount of such Subssquent Recoveries will be
applied to increass the Certificaté Principal Ralance of the Class of Certificates
with the highest payment prioeity to which Realized Losses have boen allocated,
but not by more than the amount of Realized Losses previously allocated to that
Class of Certificates pursuant {o Section §.08; provided, however, to the extent
that no reductions o & Certificate Pringipal Balance of any Class of Centificates
currently exists as & result of a prior allocation of & Reslized Loss, such
Subsegquent Recoveries will be applied as Excess Spread The mmount of any
remaining Subsequent Recoveries will be applied to Increase the Certificate
Principal Balance of the Class of Certificates with the next highest payment

priority, up to the amount of such Realized Losses previously allocated to that
Class of Certiffcates pursuant to Ssction 3.05, and so on”

The court sccordingly holds that zero balance certificates in the Bxhibit G Trusts may be
written up in the amounts authorized by the Governing Agreements for the Trusts. 1 the Write-

Up First Method i requived by the Governing Agreement, the zero balance certificates will be
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shiitled fo receive the Settlement Payment to the extent of the amounts authorized by the

Governing Agreements. If the Pay Pirst Method s requived, or if the Wiite-Up First Method is

réquired but other classes of certificates receive the Setilement Payment, the zero balance
certificates may be entitled to receive future principal and interest distributions. (Sge Petition
57.)

In so holding, the cowrt notes that the Settlement Agresment compensates investors for

losses In connection with the mortgage loans, as it settles all claims regaxding the salé of

mortgage loans fo the Trusts and the servicing of those loany, including olaims for breaches of

nties and for fafluee to notlify the Trustees of such breach

reprasenistions snd warra
{Settloment Agreement § 3.02)) The write-up provisions of the Trusts ave consistent with the
purpose of the Settlement Agreement, as they permit write-ups of the zero balance certificates to
the extent of previously allocsted reslized losses,

Redirection Provigions .

ses, some of the Governing Agreements for the Bxhibit

As Ruther

explained by the Trust
G Trusts that contain a Retived Class provision also contain & “Class A Redirection Provision™
According to the Trustess, the latter provision Yappears to require principal amouats that would
have otherwiss been distributed to Class A certificates in one loan group, but for being o

longer cutstanding,’ o be distributed to the Class A cortificates in a different loan group.”

{Petition J) 58-60.) The Trustees request an instruction a8 to whether or not 1o apply this

provision, (Jd ¥ 5[]} The Institutional Investors, AIG, and Tilden Park ave the only

respondents with an interest in the application of the Class A Redirsction Provision, aud ag

that it is enforceable. {Nee

- Chart of Parties” Positions {NYSCEF Doc. No. 701} The count

holds that the Redivection provision should be enforced,
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Distribution of Allocable Shares as Intevestor Fuingisad

The Trustees seek an instructon with respect to the Exhibit H Trusts ss to whether to
distribute the Allocable Shares by treating them as interest collsctions or principal collections.
(Petition {1 § {d].) No respondent argues that the Shares should be treated other than as principal.
The cowt holds thet the Allocable Shares éh@uiﬁ be m&ﬁ as principal,

Ambae

Ambac is the certificate Insmrer for the Class I-A-2 and H-A-2 sertificates in GPMF
2006-AR2, aud for the Class I-A-2 certificates In GPMF 2006-AR3 (together, the 2006 Trusts)
Ambag is the certifionts fnsurer for the Class T-A-2 and HI-A-2 certificates in GPMF 2005-ARS
{the 2008 Trus). (Ambac Initial Memo, at 2}

Ambac claims thay, under the terms of the Governing Agreements for the 2006 Trusts, #
is entitled, before payments are made to any certificateholdery, to recsive “an amount from
Subseguent Recoveries that equals the component of ity Reimbursement Amounts representing
any claim paymesnts Ambae made for Realized Losses that were allocated to the Insured
Cortiffoates.™ (Jd, at 6.) Ambac fiwther claims that because that amount “far excseds” the

Allocable Shaves for the related loan groups, it is entitled to receive the entire Allocable Shares

for such loan groups. {Id)
As to the 2005 Trust, Ambsec doss not claim that the Governing Agreement glves it

to Subsequent Recoveries. Rather, it seeks reimbursement of amounts paid fo

priovity rights

insured certificateholders based on jts subrogation rights, and contends that all classes of
ceritificates, not only subordinate certificates, are eligible for write-up. {Ambac Inftial Memo. at

7-5; Response Memo, at 4-5.)
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The Institutional Investors and Nover dispute Ambac’s claims ag fo the 2006 Trusts,
while Nover disputes Ambac’s claims as to the 2008 Trust. As an initisl matter, the Institutionsl

Investors assert that instructions should not be given to the Trustees regarding Ambag’s

ooy did not raise these issusy in the Petifion. (&sﬁmii@n@’

reimbursement issues, as the Ty
Investors Response Memo. at {8-19.) The Institutional Investors and Nover have, however, both
fully addressed Ambag’s clalms. Absent sny prefudice, the cowt holds that the futevests of
judicial economy will best be served by considering the issues raised by Ambae.

As 10 the merils, the Institutiona! Investors cmé&mﬁ that the principal distribution
waterfall of the Governing Agreements for the 20086 Trusts requires dstribution of Subssquent
Recoveries fo sendor certificates on a pro rata basts until their certificate balances are reduged to
zero, The Institutional Tnvestors further mni@mi that Ambac s not entitled {o payment before the
Al gertificates receive their pro rata share, although ¥ is entitled to payment of the pro rata shars
of the A2 certificates to refmburse it for claim payments made to thoss certificates, {(Institutional

Investors Response Memo. at 19-22; see Nover Reply Memo. st 10 {stating that Ambee is not
ed loan groupy in the 2006 Trusts, and that Nover

entitled to the full Allocable shares for ins

adopts the Institutonal Investors™ position].)

In clabming that it is entitled to reimbursement for the Insurance payments maae

Al certificates, Ambse contends that sections §.02 (b) and (t) of the {}wgming Agreernents for

the 2008 Trusts provide that Subsequent Recoveries will “first™ be paid to the Certificate Insuver

for unreimbursed claims payments, Section §.02 (b) of the PSA for GPMF 2006-AR2 g)mviﬁm i

“ .. [T the event that the Servicer receives any Subseguent Recoveries, the
Servicer shall deposit such funds fnto the Custodial Account. . ., Subsequent
Recovers {sie] will Srst [be] used 1o pay any amounts owed fo the Certificate
Trnyurer as sof for {sic] n Section .02 ()7
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Section 6,02 {c), in turn, provides in pertinent part;

“Subsequent Recoveries will be allocated first to the Certificate Insurer for
payment on any Reimbursement Amounts for such Distribution Date in respect of
any Deficiency Awmount , . . but only to the it of the portion of Subsegquent

gxien
Recoveries that were pald by the Certificats Insurer for Realizad Losses that were

allocated to Class A-2 Certificates or Class A2 Certificates, as applicable,”

As the Institutional Investors corvectly argus, the pringipal distibution provision of the
PSA, ssotion 6,01, is also relevant, This section provides that principal will be distributed first to

the Class I-A and Class I-A Certificates, on a pro rata basis until the Cuorrent Principal Amount

of each class is reduced to zero, and “second™ to the Certificate Insurer. Seetion 6,01, Third,
states in pertingnt part that principal will be paid to the “Class A, Class M and Class B
Certificates, in the following order of priority™:

“{4) For each Distribution Date () prior to the Stepdown Date or (i) on which a
Trigger BEvent is in sffect, Hom the Principal Funds and the Extra Principsl
Distribution Awmount for such Distribution Date;

I (&) Anamount equal to the Group I Principal Distribution Amount will be
1 to cach class of Class [A Certificates on 2 pro pats dasis until the
pal Amount of each such Class is reduced to zere and second, to the

Certifioats Insurer, any acorued and uapaid Retmbursement Amounts payable to
the Certificate Insurer for that Distribution Date in respect of any Deficiency
Amount deseribed in clauses (8)(2) or (BXY) of such definition, but only to the
extent of the portion of Subsequent Recoveries with respect 1o the Morlgage
Loans with respect to which Realized Losses were paid by the Certificate Insure
would otherwise by payable to the Class I-A-2 Certificates.” &

{emphasis in original)

Reading the Governing Agresments as 8 whole, as the court must do, the court holds that

sections §.01 and 6.02 ars reconcilable with respect to the priority of distribution of Subsequent

= Sesﬁam .01, ’ﬁsmﬁ {.&} { By, mg&rﬁmg distribution of principal to Class 1A dertifiostes, is substantially simile
o the &bws»qmwﬁ provision regarding distribution to Class LA cextificatss,

The GPMF 2006-AK3 PSA distribution provision snd it Subsequent Recovery provisions, ssctions §.02 (b) and {¢},
sre substantially sirailar to thoss of the GPFMF 2008-AR2 PRA.
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en Ambac and certificatcholders. As the Insthutional Tnvestors persuasively

Recoveries as betwe
comtend, section §.02 {¢) provides that if Ambac has previously paid claims to A2 certificates for
realized losses that were allocated to the A2 certificates, Ambac must be refmbursed for the
payments from Subssquent Recoveries associated with such realized losses. The section doss
not modify or contradict seotion .01 to the extent that it provides that Al certificates ave entitled
fo payment of Subsequent Recoveries through the principal distribution waterfall on & pro rata

basis unti] the certificats principal balsnces sve zero. Ambac will, however, receive the pro rata

payment designated for the A2 certificates, as reimbursement for the claim payments Ambag
made to the A2 certificateholders. Thus, the A2 certificateholders will not receive a double

¢ Institutional Investors Responge Memo, at 22.)

recovery, (3¢

As to the 2005 Trust, the cowrt holds that section 6,02 (h), the write-up provision of the
GPME 2005-ARS PSA is substantislly similar to secfion §.04 (h) of the BALTA 20063 P8A,
which the court considered in the section of this decision an the write-up sligibility of senior
certificates, For the reasons stated there, the court rejects Ambac’s clalm that the PSA authorizes
the write-up of senior certificates.

Assured Guaranty submifted an amicus brief, on consent of all parties, with respect fo the
cistribution of the Settlement Payment allocated to a single trust, SACO 2005-GFL Assured
Guaranty is the note insueer for the Class A-1 and Class M-1 Notes fssued by this Truost, and
clalms rights under the Indenture for the Trust and as subrogee of the noteholders, {Assured

Guaranty Memo. st 1) It contends that no distiibution of the Settlement Payment should be

made to notes subordinate to the Class M-1 insured notes, and that there should not be any write-
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ances &s a result of the Settlement

up of such subordinate’ classes of notes under agy clroim

Payment, (Id. at2.)

Assured Ouasanty makes a prima faoie showing that, sven if the Pay Fist Method of

distribution is applied, the Trust will not be overcollateralized, and thet the Setflement Payment
will therefors be distributed to Class A-1 and Class M-1 notes before any distribution s made to

uee seetion 3.03 (o) (1), (Assured Guaranty Memo. at 3+

subordinated classes purs
6.} As this showing is not challenged by any respondent, Assursd Guaranty’s position as to

distribution should be avcopted by the Trustee.

‘Remaining Issies

The Trustess seek instruction as to “issues related to [Exiibit D] Settlernent Trusts in

nees of the outstanding classes ave survently less than

egate certificate principsl bala

RERY
Delie

the applicable Allocable Shares.” (Petition, Request for Relief§ 5 {al) The Trustess bave not
identified the Trusts, if any, which have balances less than the Allocable Shares. If such
balances will continue to exist, after application of the distribution instructions given by this
decision, the Trustess may request firther Instruction in the event the interested respondents are
unable to reach agreement on the issus,

The Trustess also seek instruction, with respect 1o the Exhibit B and F Trusts, as ¥

ollxteralization of certificates™ as & result of the write-up

adjustments “to prevent undero
mechanies, (Petition, Regquest for Relief ] 5 [H]) I undercollateralization will ocour, after

spplication of the instructions given by this decision, the Trustees may request further instruction

in the svent the nterested rospondents ave unabie to reach agreement on the issue.
Finally, the court has received a letter {"\W SCEF Doe. No. §18) requesting, on consent of

sdl interested parties, that parties that have been or are able to resolve issues on which instruction
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is sought be penmitted to do so, In consultation with the Trustess, independent of the court's

atimate determination as o how such issuss should be resolved among parties that continue to

dispute the fssues. The letter also requests that, upon the ultimate determination of this
proceeding, respondents and the Trustees be afforded the opportunity o reduce the final order to
“ndividualized judgments” for sach of the remnining Settfement Trusts, These requests are

granted.
QRDER

¥ is hereby ORDERED that, as to any Settfement Trust in which a dispute exists betwes
or axvong respondents as to suy issue that is the subject of this procesding, the Trustees are
directed to administer and distribute the Settlement Payment in sccordance with the instructions
set forth in this decision with respect to the disputed fssus(s); and i is further

ORDERED that, as to any Settlement Trust in which all tntevested respondents are abls,
after the issuance of this decision and in consuliation with the Trustess, o resolve a dispute as to
any issue that is the subject of this procesding, they may do so independent of the court’s
witimate determination as to how such issue should be resolved among parties that continue to
dispute the {ssue; and #t s further

ORDERED that respondents and the Trustess shall meet and confer with & view to

developing & weitten proceduse fory 1) filing individualized consent judgments for any remaining

Settlement Trusts, which shall (a) identify any issue(s) that are resolved by all interested parties
in consuliation with the Trustess and (b) apply the instructions set forth in this decision to any
remaining disputed issue(s). To the extent possible, the written procedure shall provide for

coondinated submission and consolidation of the judgments. The written procedure shall alse

address procedures for settiement of judgments in the event the parties are unable o reach
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agreement as to the form of the judgments. The procedure shall be subjest to the spproval of the
gotrt. Ifthe parties are waable to agree 1o such a procedurs, in whole or in part, they shall
telephone the cowrt to schedude 8 conference.

Dated: New York, New York

aaRo2e
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